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MASTER TERMS AND CONDITIONS 


These Master Terms and Conditions (“Master Terms”) apply to contracts subsequently entered between M/I Homes of DFW, LLC (“Owner”) and the undersigned contractor (“Contractor”).
RECITALS
WHEREAS, Owner is in the residential home building business and contracts with contractors to perform work in their respective areas of expertise.  
WHEREAS, Contractor is in the business of performing work for the residential construction market and through its past and current services to the residential construction market, Contractor is familiar with the appropriate practices and techniques in performing the Work.
WHEREAS, these Master Terms are effective as of the date of Owner’s signature and they remain in force as set forth herein for all Contracts that are entered between the parties until new master terms and conditions are agreed upon between the parties.  If and when Owner issues a Build Pro Purchase Order Request to perform work at a home, these Master Terms and the details of work, timing, and compensation form a Contract for the supply of labor and materials for an individual home.
WHEREAS, Owner and Contractor agree to incorporate these Master Terms into future Contracts for performing Work.
MASTER TERMS
1.  DEFINITIONS.  All terms appearing with initial capitals are defined in Section 22 of these Master Terms.
2.  EXECUTION OF CONTRACTS.  Contractor acknowledges that these Master Terms (i) are not a guaranty that future work will be provided by Owner and (ii) do not obligate Owner to issue any Build Pro Purchase Order Requests or to compensate Contractor for any amounts. Unless and until a Build Pro Purchase Order Request is issued, no Contract for work has been entered between the parties. Before Contractor commences Work on any Site, Owner and Contractor must sign the Pricing Schedule and the Scope of Work, and Owner must issue a Build Pro Purchase Order Request to Contractor.  Each Build Pro Purchase Order Request is deemed to incorporate by reference these Master Terms. Change Orders may be issued as provided in Section 8 herein. 
3.  SCHEDULING.  Contractor is responsible to complete the Work under each Contract in accordance with the Work Schedule, subject to Force Majeure.  For each day there is a Force Majeure event the party’s time for performance shall be extended for one day, provided that the party seeking to exercise the Force Majeure provision has notified the other party hereof in writing of the Force Majeure event within two (2) days after the first day of the Force Majeure event. Work scheduling will be accomplished through the Hyphen Solutions “Build Pro/Supply Pro” software program.  Owner will electronically post and update the Work Schedule on the Owner Build Pro Website.  Contractor acknowledges that a Build Pro Purchase Order Request sent to it via email both creates a Contract for the Work and serves as notice to commence Work issued under the terms of, and subject to, these Master Terms.  Contractor is responsible for checking its email account and reviewing the Work Schedule on a periodic basis at intervals deemed appropriate by Contractor.  Owner recommends that this be done on a daily basis.  Contractor must perform the Work so as to avoid conflict, delay or interference with any work at the Site.  
4.  PAYMENT.  Owner will pay Contractor for completed Work under each Contract when (a) Owner receives Contractor’s request for payment, (b) Owner has inspected and approved the Work for payment purposes, which approval shall not constitute approval for any other purposes, (c) Owner receives conditional releases or waivers of lien rights (i.e., conditional upon receipt of payment), if required by Owner, on forms which comply with the requirements of Texas law, from potential lien claimants (at any tier) involved in the performance of the Work, and (d) Contractor satisfies any additional payment conditions contained in the Contract.  Contractor’s submission of a payment request constitutes Contractor’s representation that the Work has been completed in accordance with the Contract.   Payment for or acceptance of the Work or any portion of the Work by Owner does not constitute a waiver or release of any rights of Owner against Contractor under a Contract, at law or in equity, including, without limitation, liability for defective, deficient or Non-Conforming Work.  Owner shall not withhold or retain funds from any payment due Contractor, except as specifically authorized in the Contract or as permitted by law. 
5.  PAYMENTS BY CONTRACTOR. Contractor hereby waives any mechanic’s lien rights and releases all Sites and property from potential mechanic’s liens for each Contract entered with Owner to the extent of each payment made by Owner pursuant to these Master Terms. Contractor agrees that these Master Terms are incorporated into each Contract for the Work it will perform at a Site and the waiver and release is being made before labor or materials have been provided under each Contract. In addition to the foregoing, Contractor will promptly pay all costs of labor, materials, services and equipment used in the performance of the Work under each Contract. Contractor will keep each Site free from any Lien Claim arising out of the Work.  If a Person asserts a Lien Claim in connection with Contractor's performance of the Work, Owner may, to the extent permitted by law, pay such Lien Claim, together with attorneys' fees and other costs and expenses incurred by the Person making the Lien Claim, as necessary to obtain a release and discharge of the Lien Claim. Owner may make such payment directly to the Person asserting the Lien Claim or by joint check to Contractor and the Person asserting the Lien Claim. Owner may not make the payment, however, if Contractor has first delivered written notice to Owner of a Dispute with the Person making the Lien Claim, and has furnished security satisfactory to Owner insuring against Lien Claims arising from the Dispute.  If Owner makes a payment authorized pursuant to this paragraph, then such payment will be credited against sums due Contractor in the same manner as if the payment had been made directly to Contractor.  Additionally, if all sums due Contractor under a Contract have been paid when Owner was obligated to pay the Lien Claim, then Contractor shall promptly reimburse Owner for all monies paid by Owner to the Person making the Lien Claim.  For purposes of retainage under Chapter 53 of the Texas Property Code, the contract price for the Work means the amount due under the applicable Build Pro Purchase Order Request.  Owner may request, from time to time in its sole discretion, that Contractor provide proof of all payments made by Contractor to Subcontractor(s), if applicable, and a detailed list of any and all potential lien claimants (at all tiers) involved in the performance of the Work including, with respect to each such potential lien claimant, the name, scope of work, sums paid to date, sums owed, and sums remaining to be paid.  
6.  STANDARD OF CARE.  Contractor will perform the Work in accordance with the Contractor Standard of Care.  If there is a conflict between any of the standards, practices, plans, drawings, specifications, and schedules included in the Contractor Standard of Care, the more stringent or exacting among them will control.
7.  PROSECUTION OF WORK.  Contractor has the duty to determine what individuals and how many individuals to assign to a Site to perform the Work.  Owner shall have the right, however, to refuse access to any individual at Owner’s discretion.  If Owner refuses access to an individual, then Contractor agrees to use its best efforts to assign such individual to another worksite of Contractor. Contractor further agrees that any individual Contractor uses to perform the Work or any portion thereof must be paid a W-2 wage by the Contractor or be the W-2 employee of a Subcontractor with whom Contractor has directly contracted.  If Contractor is using a Subcontractor to perform all or a portion of the Work, Contractor agrees to require and orient such Subcontractor to the requirements of these Master Terms.  Contractor shall be responsible to maintain supervision of the Work sufficient to control the means and methods of accomplishing the Work.  Contractor shall also use its best efforts to coordinate with other trades on performing the Work and for maintaining Owner’s schedule for completion. Contractor shall have control over, charge of, or any responsibility for construction means, methods, techniques, sequences, procedures and safety precautions or programs in connection with the Work.  However, Owner shall have the right to stop and start work when Owner determines the Work is not being performed in accordance with a Contract. Stoppage for this reason shall not be considered (i) the exercise or retention of the right to exercise control over the Work, (ii) a Force Majeure event, or (iii) an excusable delay that extends the time for performance for Contractor. Contractor will determine and supply all tools and equipment necessary to perform the Work.  Contractor shall notify Owner of the Designated Representative for each Site. Contractor shall direct all communications with Owner related to the Work through the applicable Designated Representative.
8.  CHANGE ORDERS. Owner may issue a Change Order from time to time for any Contract. The Change Order shall be effective and binding upon the Owner’s issuance of the Change Order, unless within 2 Business Days after Contractor’s receipt of the Change Order, Contractor delivers to Owner a written objection to the pricing. Notwithstanding any provision herein, if Contractor commences the work related to the Change Order, then the Change Order shall be deemed accepted and any objections to pricing shall be deemed withdrawn.  If Contractor timely delivers a pricing objection to Owner and such objection is not withdrawn or deemed withdrawn, then the Change Order shall not be effective, but Owner may terminate the Contract to which it applied pursuant to Section 19 herein.
9.  WARRANTY; CORRECTION OF WORK; REINSPECTION FEES.  
(a) Warranty.  In addition to any other warranty expressly made by Contractor or implied by law, Contractor unconditionally warrants to Owner that the Work: (a) conforms to the requirements of the Contract, (b) adheres to the Contractor Standard of Care, (c) was performed without defects in materials, to the extent the materials are provided by Contractor, and workmanship, (d) consists of new unused materials, to the extent the materials are provided by Contractor, (e) is fit for the particular purposes or uses contemplated by the Contract or as specified in writing by Owner to Contractor, (f) conforms to all accepted models and samples and all affirmations of fact, promises, descriptions or specifications agreed upon by Owner and Contractor, and (g) will be tested, manufactured, labeled, packaged, shipped, handled and invoiced in compliance with all patent, trademark, trade name right, copyright or trade secret, right of publicity or privacy right or any other proprietary, intellectual property, industrial property, contract or other right held by any third party.  This warranty is for the benefit of Owner and its successors and assigns, and specifically extends to the benefit of all Subsequent Owners.  The warranty in this Section 9(a) is independent from all other obligations of Contractor under these Master Terms, including, without limitation, all indemnification obligations. 
(b) Correction of Work.  In addition to all other remedies that Owner has under Section 20 of these Master Terms, if at any time before the Work is completed, and thereafter at any time within the Warranty Period any of the Work is found by Owner or any Subsequent Owner to be Non-Conforming Work, then Contractor, upon notice from Owner or any Subsequent Owner and at its sole cost and expense, will expeditiously repair or replace the Non-Conforming Work, whether existing because of faulty workmanship, defective equipment or materials or any other reason resulting from Contractor's or its  Subcontractor(s)’ activities and repair or replace any damage to the work of others caused by the Non-Conforming Work or the repair or replacement of the Non-Conforming Work.  
(c) Assignment of Warranties.  To the extent assignable, Contractor hereby assigns to Owner all warranties and guarantees made to or available to Contractor, if any, related to the Work, including, without limitation, manufacturer’s warranties relating to any materials incorporated into the Work. If a warranty or guaranty is not assignable, then Contractor agrees to cooperate with Owner to assist Owner in obtaining the benefits of such warranty and guaranty.  
(d) Reinspection Fees.  If any portion of the Work fails inspection by a governmental authority or third party inspector, Contractor will be responsible for paying (either directly or through a back charge by Owner) any reinspection fees.
10.  FAMILIARITY WITH SITE, DOCUMENTS AND LAWS.  Before Contractor commences the Work on a Contract, Contractor will inspect the Site and read all Plans and other documentation included within the Contract and the Contractor Standard of Care.  Contractor's commencement of the Work is Contractor’s acknowledgment that the Site is safe for purposes of the Work and is ready for the Work to commence and continue in accordance with the Contractor Standard of Care and all Laws bearing on the Work.  Contractor's continuation of the Work without objection is a continuing acknowledgment that the Site is safe and ready for the performance of the Work.  The parties acknowledge that Contractor has evaluated the cost of the Work, and considered and assumed the risk that unforeseen conditions or events may be encountered causing additional difficulty and expense not anticipated at the time the parties agreed upon the Contract Price.  Contractor represents that it is fully familiar with the requirements of any governmental authority having jurisdiction over the Work, that it will comply with all Laws and that the costs of compliance are included in the Contract Price.
11.  PROTECTION OF WORK AND SITE.  Contractor will supervise, administer and protect the Work against loss or damage from any cause and is responsible for all parts of the Work, temporary or permanent, finished or not, until the Work is finally completed and accepted by Owner.  In addition, if the Scope of Work includes installation of materials or equipment furnished by anyone other than Contractor, Contractor must examine the items so provided and handle, store and install the items with the necessary skill and care to ensure a satisfactory and proper installation.  Contractor will take reasonable precautions and maintain reasonable safeguards to protect against loss or damage to persons or property (including the Site itself) resulting from weather conditions or arising out of Contractor's activities at or about the Site.  Contractor assumes full responsibility for the storage of its own materials, tools and equipment.  If Contractor causes damage to the Site or the property of Owner or others located on or about the Site, it will promptly repair the damage at its sole cost, failing which Owner may repair the damage and back charge Contractor for the cost of the repair.
12.  CLEAN UP.  Contractor must keep each Site (including the home being constructed thereon) and surrounding area free from accumulation of debris and trash related to the Work.  Contractor must remove from the Site any and all debris and trash related to the Work on a daily basis to an area designated by Owner so that the Work Schedule can be maintained and other contractors are not hampered in the performance of their work.  If Contractor neglects to properly dispose of any trash or debris related to the Work, Owner has the right to remove the accumulated trash or debris and to back charge Contractor for the cost of the removal, together with a “supervisory fee” of not less than $50, and not more than $250, for each instance of non-compliance.  Contractor must clean the streets of all dirt, mud and debris tracked thereon by Contractor or its employees or Subcontractor(s) whenever conditions warrant, or when directed by Owner.  Contractor must keep the areas near Owner’s sales facilities exceptionally clean, accessible and free of parked equipment and personal vehicles.  Contractor will not burn trash or debris on the Site or surrounding areas.  When the Work is completed, Contractor will immediately remove from the Site all excess materials, tools, scaffolds, equipment and supplies, and will leave the Site in a clean and safe condition. 
13.  COMPLIANCE WITH LAWS.  
(a) General Compliance with Laws.  In the performance of the Work, Contractor will comply with all Laws.  In addition, Contractor will carefully check each Contract and any other written documents included in the Contractor Standard of Care for conformity with Laws.  Contractor, at its sole cost and expense, will obtain all necessary permits and licenses, and will give all necessary notices, prior to commencement of the Work, unless Owner agrees otherwise in writing.  If Contractor observes any violation of Laws at or near any Site, it will immediately report the violation to Owner in writing.
(b) Safety. Contractor will comply with all applicable federal, state and local health and safety laws, regulations and requirements, including, without limitation, federal and state OSHA safety requirements.  In addition, Contractor will comply with any safety requirements in a Contract. Contractor will develop its own safety program and train its employees and Contractor will require its Subcontractor(s) to develop their own safety program and train the Subcontractor(s) employees.  Contractor will provide and cause all of its employees to wear appropriate protective equipment and Contractor will require its Subcontractor(s) to provide and cause all of the Subcontractor(s) employees to wear appropriate protective equipment. The Designated Representative shall be the “competent person” for safety communication between Owner and Contractor, unless Contractor notifies Owner of a different person who will act as the “competent person.” Contractor is solely responsible for providing and maintaining safe job conditions for its employees and is jointly responsible with the Subcontractor for providing and maintaining safe job conditions for its Subcontractor(s) and their employees. In no event will Owner be responsible for safety precautions or programs related to Contractor’s Work. However, Owner shall have the right to stop and start the Work as provided in Section 7 herein, if Owner believes the Work is not being performed in a safe manner as required herein. Contractor will immediately report to Owner’s field representative any accident or injury occurring at a Site and Contractor will cooperate with Owner with respect to any accident reports or investigations. Contractor shall reimburse Owner for any penalties paid and costs, including but not limited to attorney’s fees, incurred by Owner as a result of Contractor's failure to comply with the terms in this paragraph.  Contractor agrees that it will provide to Owner safety data sheets of hazardous materials used by or brought onto the Site by Contractor or its Subcontractors.
(c) Compliance with Storm Water Laws and Plan. Contractor agrees as follows: (i) prior to commencing the Work, Contractor will review the Storm Water Plan and familiarize itself and its employees and Subcontractor(s) with those parts of the Storm Water Plan that apply to its activities; (ii) Contractor will comply with the Storm Water Plan applicable to its activities and all regulations applicable to it regarding storm water; (iii) Contractor will comply with the instructions of Owner’s representatives regarding the Storm Water Plan and regulations regarding storm water; (iv) Contractor will not damage or interfere with any storm water pollution controls, including erosion or sediment controls; (v) Contractor will not release any chemicals, including solvents and paints, or any rinse liquids to the ground; (vi) Contractor will properly dispose of all trash and debris; (vii) Contractor will review and comply with the terms and conditions of the Storm Water Compliance Do’s and Don’ts; (viii) Contractor will comply with all other storm water requirements in any Contract, and (ix) Contractor shall reimburse Owner for any penalties paid by Owner or reasonable remedial costs incurred by Owner as a result of Contractor's failure to comply with items (i)- (viii).
(d) Compliance with Immigration Reform and Control Act (“IRCA”).  Contractor agrees that it will not assign any of its employees to a Site prior to Contractor completing the employment eligibility verification process as required by IRCA and verifying that the employee is lawfully eligible to work in the United States.  Contractor further agrees that it will retain Form I-9 Employment Eligibility Verification relating to any employee currently or previously assigned to a Site for the period mandated by applicable law and, upon written request, will make such Form I-9s available for Owner’s review.  Contractor will require its Subcontractor(s) to also comply with the provisions in this paragraph. 
14.  TEMPORARY UTILITIES AND FACILITIES.  Owner will use reasonable efforts to provide temporary or permanent electric service at or near all Sites.  If electric service is not available, Contractor will furnish portable generators required to operate its tools and equipment.  Contractor will also provide heat, water and other utilities (if not otherwise provided by Owner) in order to complete the Work on schedule at no cost to Owner.  Contractor will not use water or power from any occupied dwelling or any other finished home under any circumstances, and Contractor and its employees and Subcontractor(s) must use temporary Site toilets only.
15.  TRAFFIC CONTROL.  Contractor and its employees and Subcontractor(s) will adhere to all Owner policies pertaining to Site access, deliveries and parking.  Contractor may not use empty lots or finished driveways for parking, access, turning around or deliveries unless designated by signage or an Owner representative.  Owner will designate parking areas on one side of the street, usually on the opposite side of the fire hydrants.  Contractor will not obstruct access to Owner’s sales facilities unless it is unavoidable due to the location of the Work.  Under that situation, Owner must give prior written approval before access to Owner’s sales facilities is temporarily hindered.
16.  REQUIRED INSURANCE.  Contractor must maintain, and will require each of its Subcontractors to maintain, insurance with the minimum coverage, terms and limits provided in Exhibit A attached hereto.  The Required Insurance must cover all Sites.  The Required Insurance in no way limits Contractor’s obligations under a Contract or otherwise relieves Contractor from any liability under a Contract.  Owner’s receipt of any certificate of insurance in no way limits, waives and/or releases Contractor’s obligation to maintain the Required Insurance.
In order to ensure compliance with the Required Insurance, Contractor (i) agrees that Owner may communicate directly with Contractor’s insurance agent regarding the Required Insurance, and (ii) authorizes Contractor’s insurance agent to provide to Owner the insurance coverage, term and limits maintained by Contractor.  This authorization does not grant Owner any authority to change the insurance maintained by Contractor.  Any change to comply with the Required Insurance must be approved by Contractor.
17.  INDEMNITY AND RELEASE.
(a) INDEMNITY AND DEFENSE.  TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR WILL INDEMNIFY, DEFEND AND HOLD EACH OWNER PARTY HARMLESS FROM AND AGAINST ANY AND ALL CLAIMS ARISING OUT OF OR RESULTING FROM (I) CONTRACTOR’S OR ITS SUBCONTRACTORS FAILURE TO COMPLY WITH THE TERMS OF A CONTRACT, OR (II) THE PERFORMANCE OF THE WORK, BUT ONLY TO THE EXTENT SUCH CLAIMS RESULT FROM THE ACTS OR OMISSIONS OF CONTRACTOR OR ITS AGENTS, EMPLOYEES OR SUBCONTRACTOR(S).  THE DUTY TO DEFEND UNDER THIS SECTION 17(A) ARISES IMMEDIATELY UPON CONTRACTOR’S RECEIPT OF THE REQUEST OF OWNER FOR THE DEFENSE.   
(b) INDEPENDENT OBLIGATIONS.  CONTRACTOR'S LIABILITY FOR INDEMNIFICATION UNDER THIS SECTION 17 IS IN ADDITION TO ANY LIABILITY CONTRACTOR MAY HAVE TO ANY OWNER PARTY FOR BREACH BY CONTRACTOR OF ANY OF THE PROVISIONS OF A CONTRACT.  UNDER NO CIRCUMSTANCES WILL THE REQUIRED INSURANCE LIMIT CONTRACTOR'S DEFENSE OR INDEMNIFICATION OBLIGATIONS OR OTHER LIABILITY UNDER THIS SECTION 17.
(c) EQUITABLE INDEMNITY.  THE CONTRACTUAL RIGHT OF INDEMNIFICATION PROVIDED TO THE OWNER PARTIES UNDER THIS SECTION 17 IS CUMULATIVE TO ALL RIGHTS OF EQUITABLE INDEMNITY TO WHICH THE OWNER PARTIES MAY OTHERWISE BE ENTITLED; BUT THE RIGHT TO EQUITABLE INDEMNITY DOES NOT REDUCE OR DECREASE ANY RIGHTS OF INDEMNITY PROVIDED TO THE OWNER PARTIES PURSUANT TO THIS SECTION 17.
(d) INDEMNITY NOT LIMITED BY WORKERS COMPENSATION BENEFITS.  IN ANY AND ALL CLAIMS AGAINST ANY OWNER PARTY BY ANY EMPLOYEE OF CONTRACTOR, THE INDEMNIFICATION OBLIGATION UNDER THIS SECTION 17 IS NOT LIMITED IN ANY WAY BY ANY LIMITATION ON THE AMOUNT OR TYPE OF DAMAGES, COMPENSATION OR BENEFITS PAYABLE UNDER ANY WORKERS COMPENSATION ACTS, DISABILITY BENEFITS ACTS OR OTHER EMPLOYEE BENEFITS ACTS.
(e) RELEASE.  TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR FOR ITSELF AND ANY PERSON CLAIMING THROUGH CONTRACTOR, INCLUDING, WITHOUT LIMITATION, ANY SUBCONTRACTORS AND INSURANCE CARRIERS, HEREBY RELEASES EACH OWNER PARTY FROM ANY LIABILITY ARISING FROM A CLAIM CONNECTED WITH OR RELATED TO THE WORK, EXCEPT TO THE EXTENT A CLAIM IS DIRECTLY ATTRIBUTABLE TO OWNER’S BREACH OF A CONTRACT. 
(f) SAVINGS PROVISION.  IF THE PROVISIONS OF THIS SECTION 17 VIOLATE THE STATUTORY OR COMMON LAW OF THE APPLICABLE STATE OR GOVERNING AUTHORITY, THIS SECTION 17 WILL NOT BE STRICKEN OR CONSIDERED VOID IN ITS ENTIRETY.  RATHER, CONTRACTOR'S DEFENSE, INDEMNIFICATION AND RELEASE OBLIGATIONS WILL APPLY TO THE FULLEST EXTENT PERMITTED BY THE APPLICABLE LAW.
18.  ARBITRATION AND DISPUTE RESOLUTION.  Contractor and Owner specifically agree that this transaction involves interstate commerce and that any Dispute arising under a Contract shall be submitted to binding arbitration as provided by the Federal Arbitration Act and not by or in a court of law or equity.  All Disputes shall be administered by the American Arbitration Association (“AAA”) in accordance with the rules that the AAA determines are the most applicable to the claims.  The decision of the arbitrator will be conclusive and may be enforced in a court of competent jurisdiction.  The submission to arbitration of any Dispute arising during construction will not delay or otherwise affect the continuing performance of the Work.  Venue for arbitration is in the metropolitan area where Owner's division office nearest to the Site relating to the Dispute is located (or if the Dispute involves multiple Contracts, then the Dispute shall be arbitrated in the metropolitan area of Owner’s Division office as noted in the notice section of these Master Terms).  Contractor and Owner specifically agree that the Texas statutes of limitations, repose, and any other similar limiting statutes are incorporated herein by reference and shall apply to any such arbitration, the same as if the Dispute was in a court of law.
Notwithstanding any provision herein, if either Contractor or Owner are a party to an arbitration or legal action in a court of law in which the Dispute or Claim in any manner concerns or relates to the Work, then such party hereto may join the other party hereto as a party to the applicable arbitration or legal action and the party being joined hereby consents and agrees to be part of and bound by the applicable arbitration or legal action.  If such event occurs, then the party joined to the arbitration or legal action also agrees to be bound by the applicable rules and procedures governing the arbitration or legal action of the Dispute or Claim. Contractor will require each of its Subcontractors to agree to be joined, if requested by Contractor or Owner, as a third party in such arbitration or legal action if the Dispute or Claim concerns or relates in any manner to such Subcontractor’s portion of the Work. 
Notwithstanding the parties’ obligation to submit any Disputes to arbitration, in the event that any Disputes are determined to not be subject to binding arbitration, then the parties agree that any such Disputes will be heard by a judge in a court proceeding and not a jury, and Contractor and Owner each hereby waive their respective right to a jury trial.
19.  TERMINATION OF WORK OR CONTRACT BY OWNER.
(a) Termination.  Owner may terminate any particular Contract with Contractor or all Contracts.  Termination of one or multiple Contracts does not terminate the application of these Master Terms to Contracts that have not been terminated.  Termination may occur at any time, with or without cause, by giving a Termination Notice to Contractor.  Upon receipt of the Termination Notice, unless directed otherwise by Owner, Contractor will immediately cease (i) performance of the terminated portion of any Contract and (ii) placement of orders for materials, equipment, machinery and supplies in connection therewith, and will, if requested by Owner, make every reasonable effort to procure cancellation of all existing orders for materials, equipment, machinery and supplies upon terms satisfactory to Owner.  Contractor will only continue Work under a terminated Contract when it is necessary to preserve and protect that portion of the Work which has been incorporated into the Site and to protect materials, supplies, machinery and equipment at or about the Site or in transit to the Site, unless otherwise instructed by Owner.  
(b) Compensation.  Upon Contractor’s receipt of a Termination Notice, Contractor’s performance under the Contract(s) being terminated will cease (pursuant to the terms in the notice) and Contractor will be entitled to receive, as its exclusive remedy: (i) payment for the Work performed under the Contract(s) up to the time of receipt of the Termination Notice (as the percentage of completion is reasonably determined by Owner), with each Contract Price being prorated accordingly, (ii) reimbursement for the actual cost of materials purchased by Contractor, prior to Contractor’s receipt of the Termination Notice, for terminated Work, as evidenced by Contractor's supplier's invoices, but only if the materials are delivered to Owner, and (iii) reimbursement for any goods specially manufactured by Contractor prior to Contractor’s receipt of the Termination Notice, but only if the goods in a finished or completed status are delivered to Owner.  Owner will pay Contractor in accordance with the terms and conditions set forth in Section 4 hereof, with final payment being made only after (a) Owner receives documentation from Contractor and all applicable Subcontractor(s) evidencing that no liens related to the Work or any Site may be filed and all Claims related thereto will be released upon receipt of such final payment, or (b) expiration of the period allowed by law for the filing of any Claims to enforce mechanics liens arising out of the Work, without any Claims having been filed.  Notwithstanding any other provision in a Contract to the contrary, neither termination of any Contract or a portion of Work under a Contract nor termination of all open Contracts will prejudice any Claim of either party arising before such termination, relieve either party from any liability arising prior to the termination, affect Contractor's warranty obligations for the portion of the Work performed prior to termination, relieve Contractor of its duty to correct any Non-Conforming Work or affect Contractor's obligations to indemnify, defend and hold Owner harmless as required by these Master Terms.
20.  DEFAULT AND REMEDIES.  If Owner determines that a Contractor Default has occurred, then, in addition to all remedies available at law or in equity, Owner may immediately, with notice to Contractor, either oral or written, and without allowing Contractor an opportunity to cure, exercise any or all of the following remedies, which remedies are cumulative, and the exercise of any one remedy does not preclude, prevent or waive Owner's right to exercise any or all other remedies:
(a) Suspend, Terminate or Retain Payments.  Owner may retain any or all payments to Contractor under any and all Contracts until Contractor cures the Contractor Default or the Work is fully and finally completed.
(b)  Correct Non-Conforming Work or Unfinished Work.  With respect to Non-Conforming Work, Owner may take possession of  all materials at a Site that were used in connection with the performance of the Work, correct the Non-Conforming Work or complete (or cause to be completed) by whatever method Owner chooses and either offset or back-charge the actual cost incurred by Owner in performing the Work against any sums due Contractor by Owner, or require that Contractor immediately pay to Owner the actual costs incurred by Owner in performing the Work.
(c) Cross Default and Set Off. Owner may consider a Contractor Default under one Contract a ground to terminate all open Contracts for default. Owner may set off amounts payable under any Contract to reimburse Owner for amounts that Contractor owes or is liable for under any other Contract.
21.  GENERAL PROVISIONS.
(a) Contractor’s Authorized Person.  Contractor and the Person signing these Master Terms on behalf of Contractor represent and warrant that he or she has the authority to bind Contractor.
(b) Independent Contractor Status.  Contractor is an independent contractor with respect to the Work, and neither Contractor, nor anyone employed by, or working for, Contractor, is deemed for any purpose to be the agent, employee, servant or representative of Owner in the performance of the Work.  Contractor acknowledges and agrees that Owner has no direction or control over the means, methods, procedures, details or manner of the Work performed by Contractor or any of its Subcontractor(s), employees, or agents, or any of their employees, agents, vendors or suppliers.  Notwithstanding anything contained herein to the contrary, any provisions in these Master Terms which may appear to give Owner the right to direct Contractor as to details of doing the Work or to exercise a measure of control over the Work mean that Contractor shall follow the desires of Owner in the results of the Work only.
(c) Taxes.  Unless otherwise provided on the Pricing Schedule, Contractor will bear the sole and exclusive responsibility for the payment of all taxes imposed by local, state or federal law applicable to the Work, materials supplied by Contractor, payments received by Contractor and payments made by Contractor, including, without limitation, federal income taxes, withholding requirements, self-employment taxes, social security taxes, sales taxes, use taxes and other taxes on the payments made to Contractor and payments made by Contractor to its employees and Subcontractor(s).
(d) Entire Agreement.  If and when a Build Pro Purchase Order Request for Work has been issued, each Contract constitutes the entire agreement between the parties for a Site, and may only be modified by a written instrument duly executed by both parties, except modifications from a Change Order will be processed and governed as provided in Section 8 herein.  The purpose of the exhibits and schedules is to set forth the scope of the Work provided, the compensation for such Work, and any purchase or change orders.  The provisions of any documents prepared or submitted by the Contractor which are attached or incorporated into these Master Terms that purport to expand or limit the purpose of the exhibits and schedules by, among other things and without limitation, adding legal rights and remedies or limitations of liability, or that are contrary to the provisions of these Master Terms, are null and void and have no binding effect on Owner.  If the provisions of these Master Terms and the provisions of any exhibit or schedule are inconsistent, the provisions of these Master Terms will control.  By executing these Master Terms, Contractor acknowledges receipt of all exhibits and schedules including, but not limited to, the Required Insurance, Scope of Work and Pricing Schedule.
(e) Waiver.  No consent or waiver, express or implied, by either party relating to any breach or default by the other in the performance of any obligation under a Contract constitutes a consent to, or waiver of, any other breach or default by the defaulting party.  Failure on the part of either party to complain of any act or failure to act of the other party or to declare the other party in default, irrespective of how long the failure continues, will not constitute a waiver of the rights of the non-defaulting party.
(f) Notice.  All notices required herein shall be in writing and shall be deemed properly served if delivered: (i) by overnight delivery service; (ii) by email; (iii) by certified mail, return receipt requested, with postage prepaid; or (iv) by Owner posting the notice to the Owner Build Pro Website.  All notices properly given as aforesaid shall be deemed to be received by the addressee 1 day after deposit if sent by overnight delivery service, the date of transmission if sent by e-mail, 3 days after the date of the postmark if mailed, or 1 day after Owner posts the notice to the Owner Build Pro Website.  Notice must go to the e-mail address or physical address, as the case may be, set forth on the signature page herein, or to such other address as may be designated by either party by written notice given pursuant this Section 21(f).
(g) Time.  Time is of the essence for each Contract entered by the Parties.
(h) Assignment / Subcontract.  Contractor may not assign or subcontract any Contract for Work at a Site, or any money due or which may become due under such Contract, without providing prior notice, either written or oral, to Owner.  Owner may object to such assignment or subcontract at any time.  If Owner objects, then the assignment or subcontract shall be null and void and have no binding effect on Owner.  If Owner does not object and Contractor assigns or subcontracts a Contract, Contractor shall remain primarily obligated under the Contract unless Owner issues Contractor a written release.  Notwithstanding anything to the contrary contained herein, Owner may assign any Contract without the consent of or notice to Contractor; provided, however, Owner shall remain liable for all obligations arising prior to the date of the assignment to the extent assignee fails to perform such obligations.
(i) Successors and Assigns.  Subject to the provisions of Section 21(h), these Master Terms will be binding upon and extend to the benefit of the parties and their heirs, personal representatives, successors and assigns.
(j) Words and Meanings.  Words used in these Master Terms include the plural as well as the singular.  Words used in the masculine gender include the feminine and neuter.  The section headings used in these Master Terms are for convenience only and will have no effect upon the construction or interpretation of any part of these Master Terms.
(k) Survival.  All promises, terms, conditions, representations, warranties and provisions of these Master Terms will survive the termination of, expiration of, or completion of Work under any Contract.
(l) Rebates; Discounts.  Unless otherwise provided in the Pricing Schedule, Owner will be entitled to all trade discounts and rebates obtained by or available to Contractor.
(m) Severability.  If any provision of these Master Terms is held to violate any applicable law, the invalidity of the provision does not invalidate any other provision of these Master Terms or under any Contract, and the other provisions will remain in full force and effect for each open Contract.
(n) Exclusivity.  A Contract does not provide for exclusivity for Work at any Site or in any community. Owner may engage other contractors to perform similar work at a Site and the same or similar work in a community. The only Work for which Owner has entered into a binding Contract with Contractor and for which Owner is obligated to pay is that identified in a particular Build Pro Purchase Order Request.
(o) Counterparts.  These Master Terms may be executed in one or more counterparts, each of which constitutes an original, but all of which together constitute one and the same instrument.
(p) Confidentiality.  Contractor will treat as strictly secret and confidential, and will not use for its own benefit, any specifications, drawings, blueprints, samples, models or other information supplied by Owner in any format, including, but not limited to, oral, written, demonstrative, physical samples or electronic.  In addition, Contractor will not disclose any information relating to a Contract or the Work to any Person who is not an employee of Contractor or an authorized Subcontractor as provided in Section 21(h) herein.
(q) E-Signatures.  Owner and Service Provider may conduct the transactions contemplated by these Master Terms and each Contract by electronic means only to the limited extent expressly set forth below. The following are the only electronic means permitted for the creation of electronic signatures:
a.	Manually signed documents electronically scanned and converted into files using the Adobe PDF document format and sent to the email address of the receiving party; or
b.	Email sent with the following words above the typed signature of the sending party, “the following is my electronic signature” and which shall include the typed name of the party and is sent to an email address of the receiving party.
	Signatures created by the foregoing electronic means are considered legally binding signatures between the parties to the fullest extent permitted by law, including, but not limited to, the Uniform Electronic Transactions Act. If not created by one of the means specifically listed above, any signature to any document will be legally effective only if evidenced by a physical paper document and manually signed by the appropriate party or parties. Any notice described in these Master Terms as being “in writing”, or “written” may be given electronically as set forth in Section 21(f). The foregoing are the exclusive means for creating legally binding electronic communications. Nothing contained in these Master Terms will impair the enforceability of manually signed physical documents. 
(r) Access License.  Owner grants to Contractor, subject to the terms and conditions of these Master Terms, limited, non-exclusive access to the M/I Internet Sites.  Contractor agrees: (i) to be responsible for all use of, and to securely maintain control over, the user name(s) and password(s) given to it for the access to the M/I Internet Sites; (ii) not to access or attempt to access portions of the M/I Internet Sites for which Contractor is not authorized; (iii) to utilize the information available on the M/I Internet Sites only as permitted under these Master Terms and only for purposes of providing goods and services to Owner; (iv) not to reveal, demonstrate or disclose any portion of the M/I Internet Sites to any third party, and especially not to any competitor of Owner; (v) not to retain copies of the M/I Internet Sites contents when no longer needed to perform services for, or provide goods to, Owner; (vi) that, if Contractor  becomes aware that it was given access to portions of the M/I Internet Sites in error, it will not make use of the erroneous access and will notify Owner immediately; and (vii) not to contact directly or attempt to contact directly, any property buyers or owners identified on the M/I Internet Sites.  Contractor is responsible for all use of the user name(s) and password(s) given to it for access to the M/I Internet Sites.  The M/I Internet Sites are provided “As Is” and “As Available” and without warranties of any kind, express or implied.  Contractor acknowledges that Owner may terminate Contractor’s access to the M/I Internet Sites at any time for any or no reason. 
(s) Good Faith; Reasonableness of Consent or Approval.  Each party will act in good faith toward the other in exercising its rights and in performing its obligations under each Contract.  Except as otherwise specifically provided in these Master Terms, whenever a party is entitled to exercise some right under these Master Terms only with the prior consent or approval of the other party, the consent or approval will not be unnecessarily withheld, conditioned or delayed.
(t) Attorney Fees.  In the event litigation or arbitration is instituted to enforce the terms of any Contract for Work, the prevailing party will be entitled to recover all costs, expenses and attorney fees incurred in the prosecution or defense of any such action.  Notwithstanding the foregoing, this provision does not limit, modify or otherwise affect Contractor’s obligations under Section 17 to pay all costs of defending Claims, including attorneys’ fees. 
(u)  Governing Law.  These Master Terms and each Contract are to be construed under and in accordance with the laws of the state of Texas.
(v) Records.  Contractor shall own and maintain all records related to individuals that Contractor uses to have the Work performed. 
(w) Term and Replacement. These Master Terms shall apply to all open Contracts executed hereafter through the completion of each Contract. Owner may require Contractor to execute new master terms and conditions which will replace these Master Terms in all open Contracts.
22.  DEFINED TERMS.
As used in these Master Terms, the following terms have the following meanings:
“Build Pro Purchase Order Request” means the document that creates the Contract to perform Work on a particular Site issued by Owner to Contractor via email using the Hyphen Solutions “Build Pro/Supply Pro” software. The Build Pro Purchase Order Request supplies the Contract terms of time, Site, Work, and resulting Contract Price.

“Change Order” means a modification or amendment to the Work under a Contract. 

“Claim” or “Claims” means any and all claims, losses, costs, injuries, damages, expenses, liabilities, liens, actions, causes of action (whether in tort, contract, law or equity, or otherwise), charges, assessments, fines and penalties of any kind (including consultant and expert expenses, court costs and reasonable attorneys’ fees).
“Contract” means a Build Pro Purchase Order Request together with these Master Terms, the Required Insurance, the Scope of Work, the Work Schedule, the Plans, the Pricing Schedule, Change Orders and any supplements or amendments to any of the foregoing.  Each Contract shall be considered separate and independent.   
“Contract Price” means the price Owner agrees to pay Contractor for Contractor’s performance of the Work under a Contract, determined in accordance with the Pricing Schedule.  Unless otherwise agreed in writing by Owner and Contractor, the Contract Price includes supervision, freight, permits, fees, sales and other taxes, and any other costs required to perform the Work.
“Contractor Default” means any breach or default of the terms of a Contract by Contractor including, without limitation: (i) Contractor’s failure to timely and diligently proceed with the Work; (ii) Contractor’s failure to acquire and/or maintain the Required Insurance; (iii) Contractor’s failure to make or ensure payment to Subcontractor(s) or suppliers (at all tiers) for labor, materials, services or equipment employed by Contractor in connection with the performance of the Work; (iv) Contractor’s failure to perform the Work in accordance with a Contract, or Contractor’s performance of the Work in an otherwise unsatisfactory or defective manner; or (v) Contractor’s failure to furnish the necessary skilled labor, materials, equipment or services to meet the construction needs in accordance with a Contract.  Contractor Default also means (a) the filing of a petition by or against Contractor under any chapter or section of the federal Bankruptcy Code, as amended, or under any similar law; (b) the adjudication of Contractor as a bankrupt or insolvent; (c) Contractor’s making of a general assignment for the benefit of its creditors; or (d) the appointment of a receiver for Contractor on account of Contractor’s insolvency.
“Contractor Standard of Care” means the performance of the Work (a) in a prompt, diligent, good, safe and workmanlike manner, (b) during normal business hours for Owner, unless otherwise requested by Owner, and (c) in accordance with: (i) all Laws, (ii) industry standards, (iii) any standards or practices set forth in the Scope of Work, (iv) any practices otherwise specified in writing by Owner to Contractor, (v) the jobsite rules of Owner, (vi) building codes, (vii) all manufacturers’ most recent written recommendations and specifications for the installation and finish of materials, (viii) specifications of the Federal Housing Administration or the Veterans Administration, and (ix) all recorded subdivision or similar restrictions applicable to the community in which the Work is being performed.
“Designated Representative” means the person appointed by Contractor as the lead person for purposes of communications with Owner at a Site.  
 “Dispute” means any dispute, controversy or Claim arising out of or relating to the Work, including, without limitation, those relating to payments, warranties or breach of a Contract, and those relating to interpretation of these Master Terms.
“Effective Date” means the date on which Owner executes these Master Terms.
 “Force Majeure” means an unforeseeable event that is not within the applicable party’s reasonable control that prohibits such party from performing its obligations hereunder, including, without limitation, acts of war, terrorist acts, labor stoppages or strikes, unavailable materials and fire.
“Laws” means all applicable local, state and federal laws, codes (including building codes), rules, ordinances, regulations, orders and permits, including, without limitation, the Federal Water Pollution Control Act (commonly referred to as the Clean Water Act), the Fair Labor Standards Act, the Immigration Reform and Control Act of 1986, the Immigration and Naturalization Reform Act, and the safety and health rules and regulations established by or pursuant to the Occupational Safety and Health Act of 1970, all as amended from time to time.
“Lien Claim” means a claim by any Person asserting a lien, a notice to lien, a preliminary notice to lien, security interest or other monetary encumbrance related to a Site. 
“M/I Internet Sites” means Owner’s extranet website located at https://extranet.mihomes.com and the Owner Build Pro Website.
“Non-Conforming Work” means any Work found by Owner or any Subsequent Owner to be defective or not to have conformed to the requirements of a Contract.
 “Owner Party/Parties” means Owner, the owner of a Site if other than Owner, all subsidiaries, divisions, partners, parent and affiliated companies of Owner, and all such parties’ representatives, partners, members, officers, directors, shareholders, employees, agents, successors and assigns, and any lender of Owner with a security or collateral interest in a Site.
“Owner Build Pro Website” means the Owner’s Build Pro account located at https:www.hypensolutions.com/MHOBUILD/LogIn.asp and to which Contractor has been given access pursuant to these Master Terms, together with any successor internet sites.
“Person” means any individual, corporation, partnership, joint venture, limited liability company, estate, trust, unincorporated association, any federal, state, county or municipal government or any bureau, department or agency thereof, and any representative acting in that capacity on behalf of any of the foregoing.
“Plans” means the architectural drawings, engineering plans (including foundation plans and frame engineering plans) and any and all selection sheets and energy plans for the particular home model identified on the Build Pro Purchase Order Request issued to Contractor.  The Plans generally show the design, location and dimensions of the Work, generally including elevations, sections, details and diagrams.
“Pricing Schedule” means the schedule of negotiated prices for the various components of Work signed by Owner and Contractor prior to Contractor’s commencement of the Work, as supplemented or amended from time to time in accordance with the procedures set forth in the Pricing Schedule.
“Required Insurance” means the insurance that Contractor is required to maintain and that is described in Exhibit A to these Master Terms.
“Scope of Work” means the schedule of performance standards, including requirements for materials, equipment, systems, standards and workmanship, captioned “Scope of Work” signed by Owner and Contractor prior to Contractor’s commencement of the Work, as supplemented or amended from time to time.
“Site” means a residential lot(s) or building site(s) on which Work is to be performed.
“Storm Water Compliance Do’s and Don’ts” means the list of Do’s and Don’ts prepared by Owner relating to compliance with storm water rules.
“Storm Water Plan” means (i) the storm water discharge plan prepared by Owner for the Site, and (ii) the storm water plan of the developer of the Site if other than Owner and if such plan is provided by Owner to Contractor.
“Subcontractor” means any Person who has a direct or indirect contract (any tier) with Contractor to perform, or supply materials for, a portion of the Work, including, without limitation, independent contractors.
“Subsequent Owners” means any purchaser of any dwelling constructed on a Site, and to the extent applicable, any municipal corporation, jurisdiction, agency or homeowner’s association that owns or governs any portion of a Site.
“Termination Notice” means a written notice from Owner to Contractor terminating Contractor’s right to perform all or any portion of the Work, any particular Contract, or all Contracts.
“Warranty Period” means the period commencing at the time of commencement of the Work for the applicable Site and shall continue until such time as all express and implied warranties granted or deemed granted by Owner and all other obligations of Owner related to the Work for the applicable Site or home are terminated or expired as a matter of law.  
“Work” means the construction and services required by a Contract, including labor, material (if applicable), equipment and services provided by Contractor to fulfill Contractor’s obligations.
“Work Schedule” means the timeframe within which Contractor must commence and complete the Work on a Site. 
[Signature Page to Follow]



IN WITNESS WHEREOF, the parties hereto have executed these Master Terms to be effective as of the Effective Date.  
	Contractor:
Enter Name: 				
a(n) 					
 
By:  _______________________________
Name:  _____________________________
Title:  ______________________________
Date:  ______________________________
	Owner:

M/I Homes of DFW, LLC, 
a Delaware limited liability company


By:  _______________________________
Name:  _____________________________
Title:  ______________________________
Date:  ______________________________



This section must be completed pursuant to Section 21(f).

	Notice Address:
Enter Address:				
					
					
 Enter Email:				
	Notice Address:
Enter Address:  
405 State Highway 121, Suite A-210
Lewisville, Texas 75067
 Enter Email:				
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Scope of Work

This Scope of Work is an addendum to the Master Terms and Conditions.  All capitalized terms and phrases in this Scope of Work, unless otherwise defined herein, shall have the same meaning as set forth in the Master Terms and Conditions.  In the event any provision of this Scope of Work conflicts with a provision of the Master Terms and Condition, such provision of the Master Terms and Conditions shall govern and control for all purposes and in all respects.    


[INSERT SCOPE OF WORK HERE] 














	Enter Name___________________________	M/I Homes of DFW, LLC

	
By:					
(signature)
	
By: __________________________________
(signature)

	
					
(printed name)
	
					
(printed name)

	
Its:					
(title)

Date: ___________________, 20__
	
Its:  _________________________________
                               (title)

Date:				, 20__    


[image: cid:image001.gif@01C5FA80.76093540]

Pricing Schedule

This Pricing Schedule is an addendum to the Master Terms and Conditions.  All capitalized terms and phrases in this Pricing Schedule, unless otherwise defined herein, shall have the same meaning as set forth in the Master Terms and Conditions.  In the event any provision of this Pricing Schedule conflicts with a provision of the Master Terms and Conditions, such provision of the Master Terms and Conditions shall govern and control for all purposes and in all respects.    



[INSERT PRICING HERE] 












	Enter Name___________________________	M/I Homes of DFW, LLC

	
By:					
(signature)
	
By: __________________________________
(signature)

	
					
(printed name)
	
					
(printed name)

	
Its:					
(title)

Date: ___________________, 20__
	
Its:  _________________________________
                               (title)

Date:				, 20__    
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Storm Water Compliance
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	DO
	

	
	· DO
	review the Storm Water Plan for the Community.

	
	· DO
	go to the M/I Homes Field Manager with any questions regarding storm water pollution prevention or this list.

	
	· DO
	place all trash and debris in the provided trash receptacles.

	
	· DO
	use designated washout areas for cleaning equipment, e.g. concrete trucks must use the designated concrete washout area. Washout areas should not be located adjacent to catch basins or storm water inlets.

	
	· DO
	immediately report any spills of petroleum or other chemicals to the M/I Homes Field Manager.

	
	· DO
	immediately comply with any request from the M/I Homes Field Manager.

	
	· DO
	keep portable toilets a minimum of 3 feet from back of street and a minimum of 6 feet from any storm water inlets.

	
	· DO
	position mortar and stucco mixers on the lot so that no waters or materials leave the lot and enter the storm water management system.

	
	· DO
	monitor all points of discharge from the site for sediment laden waters.



	[image: ]
	DON’T

	
	· DON’T
	place any solvents, chemicals, or rinse liquids in a street or storm drain, a creek, waterway, other water body.

	
	· DON’T
	disable, damage, or interfere with any silt fence.
· DON’T run over a silt fence.
· DON’T remove silt fence.

	
	· DON’T
	disable, damage, or interfere with any inlet controls.
· DON’T remove inlet controls.
· DON’T place dirt or debris in or adjacent to inlet controls.

	
	· DON’T
	disable, damage, or interfere with any storm water pollution prevention controls at construction entrances.
· DON’T evade stone construction entrances.

	
	· DON’T
	disable, damage, or interfere with any geotextile, matting or mulch.
· DON’T drive over geotextile, matting or mulch.

	
	· DON’T
	disable, damage, or interfere with any other storm water pollution prevention controls.
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